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l. INTRODUCTION

Imagine, if you will, a near future when a conservative President, in
concert with a solid Republican majority in Congress, commits to using
PLOLIDUN T1RUFH DJIDLQVH 3QDUFR-IHUURULVIV™ RQ WKH QDILRQYV VRXIKHUQ ERUGHU t The
scourge of fentanyl and other opioids, policymakers aver, is devastating our
communities, necessitating that the fight directly be taken to the cartels, as
Mexico is unable or unwilling to do so itself.? In a manner reminiscent of the
2001 Authorization for the Use of Military Force*=or perhaps IKH 3UHVLGHQITV
mere observation during a State of the Union address that the nation is now at
war with nefarious drug lords*=the military turns its sights towards select
group of non-state actors, with special operations forces shortly engaged in
cross-border strikes.

The conflict abroad proceeds apace, but the homefront threatens to drag
it down. Unfavorable reports from embedded correspondents are page one
stories on news sites; citizens organize major municipal protests on encrypted
mobile apps; and social media platforms augment the unrest through trending
topics and newsfeeds.® Enraged, the President vows action in the interest of
the national security and defense. Under cover of a century-old statute, he
squelches the throughput of the cloud computing centers that power these
news sites, slows cellular service in large cities to a crawl,® and ensures that
only one 3VHFXUH" social media platform’=a platform in which he is majority
shareholder and on which his posts dominate conversation=operates at
anything approaching normal speeds.® In each case, the imperatives of
wartime necessity, as conceived and conceptualized by the chief executive,
take charge; communications undermining these ends ought be minimized, in

1. Cf. William P. Barr, 7KH 8 6 OXW =HIHDI OH[LFRV = UXJ &DUIHIV, WALL ST. J.
(Mar. 2, 2023), https://Aww.wsj.com/articles/the-us-must-defeat-mexicos-drug-cartels-narco-
terrorism-amlo-el-chapo-crenshaw-military-law-enforcement-b8fac731.

2. Cf. Ashley S. Deeks, Unwilling or Unable: Toward a Normative Framework for
Extraterritorial Self-Defense, 52 VA. J. INTfL L. 483, 486 (2012).

3 2001 Authorization for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224
(2001).

4.  Cf. Ronald Reagan, President of the United States, Radio Address to the Nation on
Federal Drug Policy (Oct. 8, 1982).

5. See generally Sadaf R. Ali & Shahira Fahmy, Gatekeeping and Citizen Journalism:
The Use of Social Media During the Recent Uprisings in Iran, Egypt, and Libya, 6 MEDIA,
WAR & CONFLICT 55 (2013).

6. Cf. T-Mobile USA, Inc., Order, 31 FCC Rcd 11410 (2016) (imposing a $7.5
million penalty on T-ORELH IRU LPSIHPHQILQJ D 3GH-SULRULIL]DILRQ” SROLF\ RQ FHI0X0DU
consumers in contravention of unlimited data plan representations).

7. &RQVLGHU KHUH IIKH %LGHQ $GPLQLVILDILRQTV DINHPSIV IR IRUHFORVH JRYHUQPHQH
reliance on TikTok by means of the Federal Acquisitions Regulation, 48 CFR 8§ 1 et seq.
See, e.g., Allyson Park, JUST IN: TikTok Ban Issued for Federal Government Contractors,
NATIL DEF. (June 26, 2023),
https://www.nationaldefensemagazine.org/articles/2023/6/26/just-in-tiktok-ban-issued-for-
federal-government-contractors [https://perma.cc/P48V-VHLX].

8.  Cf. Cheryl Teh, A pitch deck for Trump's new company claims he's going to build
rivals to CNN, Disney Plus, and Netflix, Bus. INSIDER (Oct. 21, 2021),
https://www.insider.com/trump-pitch-deck-claims-build-rivals-cnn-netflix-truth-social-2021-
10 [https://perma.cc/J2AE-UNBA].
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the interest of the received public good. 7KH 3UHVLGHQIV DXIKRULIN\ is at a
maximum by way of his exercise of war powers, by and through an explicit
congressional delegation of power, the courts are loath to second-guess him,
steering well clear of the ostensibly partisan and pecuniary motives for these
actions.

Or imagine another near-term future, in which a liberal politician
ascends to the office of commander-in-chief. Her platform was grounded, in
significant part, on grappling with climate change in an aggressively holistic
PDQQHU 1R 0RQJHU VKH YRZV LQ KHU LQDXJXUDHLRQ VSHHFK ZL00 WKH FRXQIU\{V
response be dictated by the effects of the phenomenon, awkwardly
remediating its effects=from rolling blackouts® to ballooning toxic algae
blooms®® to ever-increasing spates of heat-related deaths!'=in an after-the-
fact, piecemeal fashion. Instead, the United States will confront the root
causes of the environmental crisis, with climate change elevated from a matter
of academic and regulatory concern to a national emergency.

%DFNHG EN\ WKH 3XQHTXLYRFD)™ FRQFOXVLRQ RI WKH 8QUHG 1DILRQV
,QIHUIRYHUQPHQID0 3DQH0 RQ &ILPDIH &KDQJH 3iKDI KXPDQ LQIOXHQFH KDV
ZDUPHG IKH DIPRVSKHUIH RFHDQ DQG 0DQG "2 the President, recalling the
paramilitary ambitions and confiscatory methods of her predecessors Richard
Nixon?®? and Ronald Reagan'* in their crackdown on controlled substances,
declares a war on polluters. The country is, after all, a signatory to the Paris
Agreement to the United Nations Framework Convention on Climate
Change,'® committing it to reduce greenhouse gas emissions beneath
internationally brokered thresholds.® Accordingly, the President sets her

9.  Cf. Lucio Vasquez & Tom Perumean, ERCOT says Texas could face rolling
blackouts in August, as Houston officials announce cooling centers, HousToN Pus. MEDIA
(June 7, 2024),
https://www.houstonpublicmedia.org/articles/infrastructure/ercot/2024/06/07/489942/texas-
could-face-a-grid-emergency-rolling-blackouts-in-august-ercot-report-says/
[https://perma.cc/8D6C-38KK].

10. Cf. Frank Cerabino, Algae blooms, record heat: Florida climate change puts us all
in movie with bad ending, PALM BEACH PosT (July 16, 2023),
https://www.palmbeachpost.com/story/news/columns/2023/07/16/algae-blooms-high-temps-
hot-ocean-climate-change-challenges-florida/70405223007/ [https://perma.cc/7MUF-GPHF].

11. See, e.g., Extreme Heat, U.S. DeP{T OF HEALTH AND HUM. SERVS. (2024),
https://www.hhs.gov/climate-change-health-equity-environmental-justice/climate-change-
health-equity/climate-health-outlook/extreme-heat/index.html [https://perma.cc/6RGN-
9ZMX].

12. Climate Change, UNITED NATIONS (2024), https://www.un.org/en/global-
issues/climate-change [https://perma.cc/8PLN-YP2Y].

13. See, e.g., Antoine Perret, Militarization and Privatization of Security: From the
War On Drugs to the Fight Against Organized Crime in Latin America, 105 INTIL REV. RED
CRross 828, 829 (2023).

14.  See, e.g., Emily Crick, 5HDJIDQTV OLILIDULVDILRQ RI IKH y = DU RQ = UXJV], GLoB. DRUG
PoLfy OBSERVATORY (Jun. 13, 2016), https://gdpo.swan.ac.uk/?p=440
[https://perma.cc/NDN2-8DXH].

15. See generally Environment Agreement Under the United Nations Framework
Convention on Climate Change, Dec. 12, 2015, T.lLA.S. No. 16,1104.

16. See The Paris Agreement, UNITED NATIONS (2024),
https://www.un.org/en/climatechange/paris-agreement [https://perma.cc/GJ4M-P99C].
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sights on IIKH QDILRQfV VKDUH RI WKH PLOOLRQ PHIULF WRQV Rl JUHHQKRXVH JDV
emissions produced by Bitcoin miners each year,!” calling upon the
aforementioned statute to drastically cap the traffic throughput of the data
centers that power large-scale digital excavation.'®

The scenarios are highly implausible, of course, given the robust
protections for speech and assembly of the First Amendment, the due process
requirements of the Fifth and the Fourteenth, and the beneficent oversight of
a congressionally chartered regulatory body, the Federal Communications
&RPPLWIRQ 3)&&" $QG \Hii, ZRX0G DUIXH IR IKH FRQIUDU\ these are states
of affairs not only plausible, but frighteningly likely. As the geopolitical
grounds of strife shift from the terrestrial to the digital=and the historical
roots of war beget conflicts of ambiguous scope and duration in a multiflorous
modernity=2presidential ambitions to control and constrain communications,
| believe, could flourish in few fields so welcoming as Section 706(a)™° of the
&RPPXQLFDILRQV $Fil RI DV DPHQGHG IIKH 3$FI~ 20

7LI0HG 3 = DU SRZHW RI 3UHVLGHQI ~ 6HFILRQ is divided into four
operative components, each of which 3grants specific, communications-
related powers to the President in time of war or national emergency % Taken
DV D ZKRH 6HFILRQ FRQVILIXWHV D FULILFDO FRPSRQHQI RI IKH FRXQIU\{V
communication infrastructure®? evinced, for example, in international

17. See Cambridge Bitcoin Electricity Consumption Index, CAMBRIDGE CTR. FOR ALT.
FIN. (2024), https://ccaf.io/cbnsi/cbeci/ghg [https://perma.cc/T39V-DZKX]; UN Study
Reveals the Hidden Environmental Impacts of Bitcoin: Carbon is Not the Only Harmful By-
product, UNITED NATIONS UNIv. (Oct. 24, 2023), https://unu.edu/press-release/un-study-
reveals-hidden-environmental-impacts-bitcoin-carbon-not-only-harmful-product
[https://perma.cc/LZ3G-JFU9]; cf. %DU\ 21+D00RUDQ Data centres not to blame for
electricity squeeze, expert claims, IRISH TIMES (Aug. 20, 2024),
https://www.irishtimes.com/business/2024/08/20/data-centres-not-to-blame-for-electricity-
squeeze-expert-claims/ [https://perma.cc/E5S3-6EAL].

18. See, e.g., Countries Say No to Energy Guzzling Bitcoin Mines, GREENPEACE (May
14, 2024), https://www.greenpeace.org/usa/countries-say-no-to-bitcoin-mines/
[https://perma.cc/G5AA-97DY].

19. 47 U.S.C. § 606(a).

20. 47U.S.C.§151.

21.  Amendment of Part 73, Subpart G, of the ComPf{nfs Rules Regarding the
Emergency Broad. Sys., Report and Order and Further Notice of Proposed Rule Making, 10
FCC Rcd 1786, 1 5 (1994); see also, e.g., CBS Broad., Notice of Apparent Liability for
Forfeiture, 34 FCC Rcd 8417, 1 11 (2019) (deeming the Emergency Alert System critical to
HITHFIXDILQJ WKH OHJLVODILYH LQWHQI XQGHUJLUGLQJ 6HFILRQ DV 3DQ HVVHQILDO QDILRQDO GHIHQVH
HPHUJHQF\ DQG SXEOLF VDIHIN VAVIHP~ GHVLJQHG IR DOORZ WiKH 3UHVLGHQI iR HQJDJH UDSidly and
efficiently in crisis communication with the general public).

22. Section 706 parallels the legislative mandate for the creation of the FCC, which
FKDUJHV LIl iR UHIXODIH 3FRPPHUFH LQ FRPPXQLFDILRQ E\ ZLUH DQG UDGLR ~ IRU iKH SXUSRVH RI
IKH QDILRQD0 GHIHQVH™ DQG 3SURPRILQJ VDIHIN RI 0LIH DQG SURSHUN ~ 86 & ; see also,
e.g., Reorganization and Deregulation of Part 97 of the Rules Governing the Amateur Radio
Servs., Report and Order, )&& 5FG UHVILLFILQJ  3>L4Q IKH HYHQW R1 DQ
emergency which necessitates the invoking of the President{s War Emergency Powers under
IIKH SURYLVLRQV RI 6HFILRQ “ IUDQVPLWLRQV RI WKH UDGLR DPDIHXU FLYL0O HPHUJHQF\ VHUYLFH iR
VHOHFW IUHTXHQFLHY  SHU IKH ) &&fV SOHQDU\ DXIKRULIN XQGHU 6HFILRQ Cf. Yankee Network,
Inc. v. FCC, 107 F.2d 212, 218 (D.C. Cir. 1939) (FLILQJ 6HFILRQ 9V SURYLVLRQ IRU
FRPSHQVDILRQ IR FLYLOLDQ UDGLR RSHUDIRUV LQ H[SOLFDILQJ IKH 3ULJKIV DQG HTXLILHV™ DYDLODECH IR
current and prospective licensees).
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transfers of FCC broadcast licenses, where foreign corporations pledge to
DELGH EN 3IKH RUGHUV RI IKH 3UHVLGHQW LQ WKH H[HUFLVH RI KLV KHU DXWKRULIN XQGHU

“ DV D PDQLIHVIDILRQ RI their FRPSOILDQFH LQ SHIIHFILYH HIILFLHQW DQG
XQLPSHGHG IDVKLRQ” ZLIK GRPHVILF (DZ 2

Two of these four components=zsubsections (c) (permitting the
President to indefinitely VXVSHQG RU DPHQG 3IKH UX(HV DQG UHJX(DILRQV
applicable to any or all stations or devices capable of emitting electromagnetic
UDGLDILRQV” 24 and (d) (permitting the President to, inter alia, close or
nationalize facilities for communication by wire or radio)®=have been the
subject of extensive study. Roughly a decade ago, multiple monographs?
opined on the putative interrelationship of these provisions to nascent
(HJLVODILRQ  FRQIHPSIDILQJ DQ ,QUHUQHI 3NLO0 VZLIFK 2" while others
FRQFHSIXDOLJHG WKHP DV YLIDO UHVRXUFHV LQ WKH QDILRQfV DELOLIN\ WR HQJIDJH LQ
cyberwar.?® More recently, the FCC has deployed them in designating
Chinese-funded telecommunications corporations as longitudinal national

23. Robert M. Franklin, Transferor and Inmarsat, PLC, Transferee, Declaratory Ruling,
24 FCC Rcd 449, 496, 515 (2009); Petition of TelCove, Inc. for a Declaratory Ruling
Pursuant to Section 310(b)(4) of the Communications Act of 1934, as amended, Order and
Declaratory Ruling, 21 FCC Rcd 3982, 3995 (2006).

24. 47 U.S.C. 8 606(c).

25. 47 U.S.C. § 606(d).

26. See generally David W. Opderbeck, Does the Communications Act of 1934 Contain
a Hidden Internet Kill Switch?, 65 FED. Comm. L.J. 1 (2013); Kharson K. Thomspon, Not
Like an Egyptian: Cybersecurity and the Internet Kill Switch Debate, 90 Tex. L. REv. 465
(2011); William D. Toronto, Fake News and Kill-Switches: The U.S. Government(s Fight to
Respond to and Prevent Fake News, 79 A.F. L. REv. 167 (2018); see also Laura B. West,
Building Cyber Walls: Executive Emergency Powers in Cyberspace, 11 J. NATIL SECURITY L.
& PoLfy 591, 593-94, 598-604 (2021). Cf. Jim Dempsey, Cybersecurity and the yGood
Causef Exception to the APA, LAWFARE (Apr. 29, 2022),
https://www.lawfaremedia.org/article/cybersecurity-and-good-cause-exception-apa
[https://perma.cc/N4ZY-MEB7]; CATHERINE A. THEOHARY & JOHN ROLLINS, CONG. RSCH.
SERV., R41674, TERRORIST USE OF THE INTERNET: INFORMATION OPERATIONS IN CYBERSPACE
(2011), https://apps.dtic.mil/sti/tr/pdf/ADA544308.pdf [https://perma.cc/PW4X-Q8GS].

27. See, e.g., Protecting Cyberspace as a National Asset Act of 2010, S. 3480, 111th
Cong. (2010); Cybersecurity Act of 2010, S. 773, 111th Cong. (2009).

28. See, e.g., Jay P. Kesan & Carol M. Hayes, Mitigative Counterstriking: Self-Defense
and Deterrence in Cyberspace, 25 HARV. J. LAW & TECH. 429, 503-06 (2012); David W.
Opderbeck, Cybersecurity and Executive Power, 89 WasH. U. L. Rev. 795, 798-99, 811-12,
839-44 (2013); Roger D. Scott, Legal Aspects of Information Warfare: Military Disruption of
Telecommunications, 45 NAVAL L. REv. 3ORUHRYHU IKH K\SRIKHILFDO
capability to disrupt particular telecommunications could be highly controllable and
discriminate, focused on individual frequencies or messages . . . Under § 606(a), the
President may direct that national defense communications be given precedence or priority
RYHU RIKHU FRP PXQLFDILRQV ZKL0H IKH 8 6 LV HQIDJHG LQ ZDU ~
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security threats,® pursuant to WKH H[HFXILYH EUDQFKV KLWRULFDOO\ EURDG
operationalization®® of these same emergency powers.*!

Yet | maintain that the little-known subsection (a) =which focuses on
slowing rather than seizing the operation of commercial communications
instrumentalities=constitutes the far more pernicious (and potentially
insidious) tool for forestalling free and open discourse in times of putative
crisis.®? Under this subsection, 3>GIXULQJ IKH FRQILQXDQFH RI D ZDU LQ ZKLFK
the United States LV HQIDJHG ~ the chief executive (whether directly or through
KLV DXIKRULJHG VXERUGLQDIHV RU WKURXJK IKH )&&  3L1 KH ILQGV LI QHFHVWDUN IRV
the national defense and security,” PD\ 3direct that such communications as
in his judgment may be essential to the national defense and security shall
have preference or priority with any carrier VXEIHFI IR YIKH $Flig “3 Such
directives PD\ EH LWXHG 3at and for such times as he may determine,” and
carriers are civilly and criminally immunized from complying with them.34

29. See, e.g., Huawei Technologies. USA, Inc. v. FCC, 2 F.4th 421, 443-44 (5th Cir.
2021).

30. See Exec. Order No. 10,312, 16 Fed. Reg. 12452, 12452 (Dec. 10, 1951)
(explaining that establishment of the CONtrol of ELectromagnetic RADiation

3&21 (/5%  DIHUWLQJ VAVIHP ZDV IXVILILHG per executive proclamation of a national
emergency, RQ IKH EDVLV KDl 2JRYHUQPHQI DQG QRQ-government radio stations may be
silenced or required to be operated in a manner consistent with the needs of national security
and defense in the event of hostile action endangering the nation, or imminent threat
theUHRI”

31. See, e.g., Amendment of Sections 87.161, 87.163, and 87.165 of the Comm{nfs
Rules and Regs. to Provide for the Sec. Control of Air Traffic and Air Navigation Aids,
Order, 14 F.C.C. G FUILQI ([HFXILYH 2UGHU DV JURXQGV IRU 3D GHIDLOHG
operational plan for the security control of specified non-Federal air navigation aids”);
Amendment of Part 10 of the Comm{Qfs Rules and Regs. to Effectuate the Comm{n(s
CONELRAD Plan for the Public Safety Radio Servs., Notice, 42 F.C.C. 642 (1955)
(explicating the functional and declaratory basis for the establishment of CONELRAD).

32. Cf. DeLorean L. Forbes, "HILQLQJ 3(PHUJHQFLHV™ = KDW iKH 8QLIHG 6IIDIHV &DQ
Learn from the United Kingdom about National Emergencies and the Rule of Law, 37 ARiz.
J. INTIL & ComPAR. L. 411, 422 (2020) (citing Section 706(c) as one of scores of laws notable
LQ 3IKHLU SRIHQILDO IRU DEXVH"™ EN IIKH 3UHVLGHQII . Notably, the Unplug the Internet Kill Switch
Act of 2020, S. 4646, H.R. 8336, K &RQJ ZKLFK ZDV LQIHQGHG IR 3SURIHF!I
$PHILFDQV] LUV DQG )RXUIK SPHQGPHQN ULIKIV E\ SUHYHQILQJ D SUHVLGHQI IRP XVLQJ
emergency powers to unilaterally take control over or deny access to the internet and other
telecommunications capabilities ~ left subsection (a) untouched in proposing comprehensive
revisions to Section 706. Press Release, U.S. Sen. Dr. Rand Paul, Dr. Rand Paul Questions
Dr. Fauci on Effectiveness of Government Lockdowns, Shutting Down Economy (Sept. 23,
2020) (on file with author) https://www.paul.senate.gov/news-dr-rand-paul-condemns-effort-
prevent-president-trump-stopping-endless-war/ [https://perma.cc/E43E-75N5].

33. See 86& GHILQLQJ 3FRPPRQ FDUULHU ~ 3FDUULHU ~ DQG
3)HOHFRP P XQLFDILRQV FDUILHU” for purposes of the Act). Cf. Review of Rules and
Requirements For Priority Services, Report and Order, 35 FCC Rcd 7685, 1 1 (2020)
(explaining that subsection (a) forms part and parcel of the means by which the President will
30HYHUDJH DFFHW IR FRPPHUFLD0 FRP P XQLFDILRQV LQIUDVIUXFIXUH §R VXSSRUN QDILRQD0 FRPPDQG
control, and communications by providing prioritized connectivity during national
HPHUJHQFLHV ~ SHU 3SULRULILTHG SURYLVLRQLQJ DQG UHVIRUDILRQ RI ZLUHG FRP PXQLFDILRQV FLUFXLIV
RU SULRULIL]HG FRPPXQLFDILRQV IRU ZLUHOLQH RU ZLUHOHVV FDOV™  [hereinafter Rules and
Requirements].

34. 47 U.S.C. §606(a).



Issue 2 PREFERRED OR PRIORITIZED 133

Such broad language=2and a marked paucity of extant scholarship on
its implications==occasions this paper. In Part One, | provide a brief summary
RI WKH VXEVHFILRQTV HYROXILRQ DQG DSSOLFDILRQV 1URP WIKH ILUVI GHFDGHV RI WKH
twentieth century. In Part Two, | KLIKILIKI IZR RI 6HFILRQ D IV NH\
weaknesses=D SRRU\ GHILQHG XVH RI WKH IHUP 3ZDU” DV D WLJJHU IRU LIV
invocation and manifold barriers to judicial review in the event the President
opts to invoke it. In Part Three, | note three key emerging techno-political
factors=the increasing use of the information domain as a battlefield; the
JURZLQJ DPELIRI IKH VIDUXIHTV UHIHUHQFH IR 3FDUULHU”™ E\ ZD\ RI QHIl QHXIUDOLIN
and the capacious legal assertions of the so-FDIHG 3LPSHULD0 SUHVLGHQF\" ==as
grounds for additional concern, should this subsection be weaponized in an
emergency of nebulous reach and duration.®® Finally, | propose a
comprehensive statutory fix to redress this state of affairs.

1. THE ORIGIN AND CONSTRUCTION OF SECTION 706

20Q BXIXW &RQJUHW SDWHG 3XEILF /DZ 3$Q $FI IR
UHJXODWH UDGLR FRPPXQLFDILRQ ~ DV an attempt to address the growing problem
of congestion on the airwaves.*® Under it, IKH RSHUDILRQ RI 3DQ\ DSSDUDIXV IRU
UDGLR FRPPXQLFDILRQ DV D PHDQV RI FRPPHUFLD0 LQIHUFRXUWH" RU international
communication was predicated on SRWHWLRQ RI 3D (LFHQVH UHYRFDE(H IRU
cause . . . granted by the Secretary of Commerce and Labor = (DFK VXFK
license, Congress specified, would not only include operational specifications
and limitations but a proviso:

[T]hat the President of the United States in time of war or public
peril or disaster may cause the closing of any station for radio
communication and the removal therefrom of all radio apparatus,
or may authorize the use or control of any such station or
apparatus by any department of the Government, upon just
compensation to the owners.*’

As Toronto details at length, this provision was employed roughly one
\HDU DIWHU WKH 8QUIHG 6IDIHV] HQIU\ LQIR = RWG =DU ,. On July 16, 1918,
Congress jointly empowered the President:

35. Cf. Richard Jackson & Matt McDonald, Constructivism, US Foreign Policy, and
IIKH 3War on Terror,” in NEw DIRECTIONS IN US FOREIGN PoLIcY 18 (Inderjeet Parmar et al.
eds., 2009); Jeffrey Record, Bounding the Global War on Terror 13-22 (2003).

36. See, e.g., David Moss et al., Regulating Radio in the Age of Broadcasting, HARV.
Bus. ScH. CAsE 716-043 (2016), https://www.hbs.edu/faculty/Pages/item.aspx?num=50386
[https://perma.cc/GXH9-8Y5B].

37. Radio Act of 1912, Pub. L. No. 264, §8§ 1, 2 (1912); see Opderbeck, supra note 26,
at 17, 20.

38. See Toronto, supra note 26, at 177-78; accord Opderbeck, supra note 28, at 831-
832.
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[W]henever he shall deem it necessary for the national security
and defense, to supervise or to take possession and assume
control of any telegraph, telephone, marine cable, or radio system
or systems or any part thereof, and to operate the same in such

manner as may be needful or desirable for the duration of the war
-39

DRORZLQJ 3UHVLGHQN = LOVRQYV brief exercise of this power,* it lay
dormant for eight years, until being codified in the Radio Act of 1927 (the
35DGLR $FI” , which provided for enhanced oversight of radio broadcasts and
stations by a new regulatory body, the Federal Radio Commission 3)5&" .4

,Q #iKH 6HQDIH FRQVLGHUHG DGRSILRQ RI 3D ELX IR SURYLGH IRU IKH
regulation of the transmission of intelligence by wire or wireless,” which
would centralize extant authority held by the Interstate Commerce
Commission over wireline communication and that of the FRC over radio in
D QHZ 3FRPPXQLFDILRQV FRPPLWLRQ ““#? Notably, Section 40(c) of the bill was
equivalent to the present Section 706(a) of the Act,*® with its language
transposed from a 1917 law that empowered President Wilson to grant
3SUHIHUHQFH RU SULRULIN™ WR 3WUDHLF RU VXFK VKLSPHQIV Rl FRPPRGLILHV DV LQ
KLV NIXGJPHQW PD\ EH HVVHQILDO iR WKH QDWLRQDO GHIHQVH DQG VHFXULIN™ ZLIK
UHVSHFH IR 3IUDQVSRUIDILRQ E\ DQ\ FRPPRQ FDUULHU EN\ UDLIURDG ZDIHU RU
otherwlVH “** Five years later, this provision would be enacted unchanged
under the Act,* through which Congress at last 3FRPELQHG DQG RUJDQLJHG
IHGHUDO UHIXODILRQ R1 WHOHSKRQH HOHJUDSK DQG UDGLR FRPPXQLFDILRQV™ XQGHU
the supervision of the FCC.*

In 1941, pursuant to a congressional declaration of war between the
United States and the Empire of Japan, Executive Order 8,964 tasked the year-

39. 49 H.R.J. Res. 309, 65th Cong., 40 Stat. 904 (1918).

40. Proclamation of July 22, 1918, 40 Stat. 1807 (1918). Government control was
terminated on August 1, 1919, exactly one year after it began. See Michael A. Janson &
Christopher S. Yoo, The Wires Go to War: The U.S. Experiment with Government Ownership
of the Telephone System During World War I, 91 Tex. L. Rev. 983, 986 n.15 (2013) (citing
LEONARD S. HYMAN ET AL., THE NEW TELECOMMUNICATIONS INDUSTRY: EVOLUTION AND
ORGANIZATION 81 (1987)).

41.  An Act For the regulation of radio communications, and for other purposes, 69 Pub.
L. 632, 44 Stat. 1162 (1927).

42. ABiIll to Provide for the Regulation of the Transmission of Intelligence by Wire or
Wireless: Hearing on S. 6 Before the S. Comm. on Interstate Com., 71st Cong. 21-24 (1929),
https://acrobat.adobe.com/id/urn:aaid:sc:VA6C2:5a4eda40-6afb-4951-90a5-7a702e2d6cla
[https://perma.cc/R6GZ-WUJS8].

43. Id. at 18.

44, An Act To amend the Act to regulate commerce, as amended, and for other
purposes, Pub. L. No. 39, 40 Stat. 270 (1917). Cf. 56 Cong. Rec. 2014, 2016, 2029 (1918).

45. Compare 47 U.S.C. § 606(a) (2023), with 47 U.S.C. § 606(a) (1934).

46. Bureau of Justice Assistance, The Communications Act of 1934, 47 U.S.C. § 151 et
seq., U.S. DePYT OF JUSTICE, https://bja.ojp.gov/program/it/privacy-civil-
liberties/authorities/statutes/1288 [https://perma.cc/F8HQ-J6FH] (last visited January 1,
2025). Cf. Roosevelt Urges Board of Control on Wires, Radio, N.Y. TimMEs, Feb. 26, 1934, at
1, https://graphics8.nytimes.com/packages/pdf/business/roosevelturges.pdf
[https://perma.cc/GIKG-YUMC].
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old Defense Communications Board*’” with frequency allocation, government
VHL]XUH RU FORVXUH RI UDGLR VIDILRQV DQG 3LQ DFFRUGDQFH ZLIK 6HFILRQ D

of the Communications Act of 1934, to make such arrangements as may be
necessary to insure that communications essential to the national defense or
VHFXULIN\ VKDOO KDYH SUHIHUHQFH RU SULRULIN ~ “*8 Subsequently given additional
powers by Executive Order per contemporary congressional enhancements to
Section 706*° and renamed the Board of War Communications,® it was
abolished by President Truman on February 24, 1947.%

Subsection (a), then, as employed in World War 11, bore a functionalist
propinquity to the Defense Production Act, which tapped 3IKH GRPHVILF
LQGXVIULDO EDVH IR VXSSO\ PDIHULDOV DQG VHUYLFHV IRU IIKH QDILRQDO GHIHQVH™ IR
VDILVIN  WKH  XUJHQI QHHGV Rl 3PLILIDU\ SURGXFILRQ™ DQG WKH 3XQLTXH
IHFKQRORJLFDO UHTXLUHPHQIV™ XQGHU 3HPHUJHQF\ FRQGLILRQV “°2 As Opderbeck

47. See Exec. Order Creating the Defense Communications Board and Defining Its
Functions and Duties, 5 Fed. Reg. 3817, 3817 (Sept. 26, 1940) (defining the Defense
Communications Board as an HQILN 1RU 3FRRUGLQDIHG S0DQQLQJ IRU IKH PRV HIILFLHQW FRQIURO
and use of radio, wire, and cable communication facilities under jurisdiction of the United
6IDIHV LQ ILPH RI QDILRQDO HPHUJHQF\ ~ SHU IKH QHHGV RI iKH DUPHG IRUFHV DQG 3iIKH QHHGV RI
other goYHUQPHQID0 DIHQFLHV RI LQGXWIU\ DQG RI RIKHU FLYLOLDQ DFILYLILHV”

48. Exec. Order Prescribing Regs. Governing the Use, Control and Closing of Radio
6IDILRQV DQG WKH 3UHIVHQFH RU 3ULRULIN RI &RPPF{Q, 6 Fed. Reg. 6367, 6367-68 (Dec. 12,
1941).

49. See Exec. Order Prescribing Regs. Governing the Use, Control and Closing of
5DGLR 6GIDILRQV DQG )DFLOLILHY IRV = LUH &RPPFIQV, 7 Fed. Reg. 1777, 1777-78 (Mar. 10,
1942). Cf. Am. Med. Assfn v. United States, 130 F.2d 233, 247 n.66 (1942) (citing 47
U.S.C.A. 8 606(c), (d), as amended by Pub. L. No. 413) (3It is perhaps significant that in the
latest professional development - radio broadcasting - increased emphasis has been placed on
... governmental control.”).

50. See Exec. Order No. 9,183, 7 Fed. Reg. 4509, 4509 (June 17, 1942).

51. See Exec. Order No. 9,831, 12 Fed. Reg. 1363, 1363 (Feb. 26, 1947).

52. 50 U.S.C. § 4501(a)(1), (3)(C)(i)-(ii), (7).
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illustrates, shifting postwar imperatives functionally®® and substantively®*
relegated it to the realm of civil defense, per a series of Executive Orders that
prompted 3various agencies, including the Federal Communications
Commission, [to] DGRSI FRQILQIHQF\ SODQV IRU ZDU DQG QDILRQDO HPHUJHQFLHV”
under the authority of Section 706.% 7KH 1DILRQD0 6HFXULIN &RXQFL0 316&~
served to coordinate these efforts, ensuring a unified blueprint for preserving
the preference of 3communications for the federal government under
HPHUJHQF\ FRQGLILRQV LQFOXGLQJ QXFOHDU DIDFN ~6

Recent administrations have employed Section 706(a) as a critical tool
IRU HQVXLQJ IIKH XQLQIHUUXSIHG 10RZ RI 3>VEXUYLYDEOH UHVLOLHQW HQGXULQJ DQG
HIIHFILYH FRPPXQLFDILRQV"®" between and among the various arms of the
IHGHUDO JRYHUQPHQH 7KH 2EDPD = KLIH +RXVHIV ([HFXILYH 2UGHU IRU
instance, tasked both the Assistant to the President for Homeland Security and
Counterterrorism and the Director of Office of Science and Technology
Policy 32673 with advising on and monitoring the use of the authorities
VHI IRUIK E\ 6HFILRQ ZUIK IKH 0DIMHU LQVIUXFIHG IR 3DGYLVH WKH 3UHVLGHQI RQ
the prioritization of radio spectrum and wired communications that support
NS/EP >QDILRQD0 VHFXULIN HPHUJHQF\ SUHSDUHGQHVVA IXQFILRQV “%8 The Trump
$CPLQLVIUDILRQ UHYLVHG IIKHVH S0DQV  HPSRZHULQJ IKH = LUHFIRU RI 2673 3to
exercise the authorities vested in the President by section 706(a) . . . if the

53. Compare 47 U.S.C. § 151 (creating a Federal Communications Commission for the
purpose of, inter alia 3IKH SXUSRVH RI KH QDILRQD0 GHIHQVH" DQG 3iiKH SXUSRVH RI SURPRILQJ
safety of life and property through the use of wire and UDGLR FRPPXQLFDILRQV” , with STEPHEN
K. COLLIER & ANDREW LAKOFF, THE GOVERNMENT OF EMERGENCY: VITAL SYSTEMS,
EXPERTISE, AND THE POLITICS OF SECURITY 260-61 (Princeton Univ. Press, 2021) (detailing
the 3ODUFK 1954 Defense Mobilization Order to the [Federal Civil Defense Administration]. .
.. which assigned [it] responsibility for measures relating to the protection of life and
property against attack and for dealing with the civil defense emergency conditions arising
RXIRI DINDFN”  LQWHUQDO TXRIDILRQ PDUNV RPLIIHG

54. See, e.g., Independent Offices Appropriations for 1967: Hearings Before the
Subcomm. on Indep. Offs. of the H. Comm. on Appropriations, 89th Cong. 1568 (1966)
https://www.govinfo.gov/app/details/ CHRG-89hhrg61473p2/CHRG-89hhrg61473p2
[https://perma.cc/9TUU-KALK] VXPPDUL]LQJ IKH 3S0DQV DQG SURJUDPV” GHVLIQHG E\ HIKH
FCC under Executive Order 11,092  )HG 5HJ -DQ 3JR GHYHORS D VIDIH RI
readiness . . . with respect to all conditions of emergency, including attack upon the United
6IDIHV ~ ZKLFK 3IDNH LQIR DFFRXQW IKH SRWLELOLIN RI *RYHUQPHQW SUHIHUHQFH RU SULRULIN\ ZLIK
common carriers or of exclusive Government use or control of communications services or
facilities wheQ DXIKRULJHG E\ (DZ~ ; Exec. Order No. 11,556, 35 Fed. Reg. 14193, 14193 8§
2(a), 4(a) (Sept. 9, 1970) (delegating to the Director of the Office of Telecommunications
3ROLF\ 3liKH 3UHVLGHQIYs principal adviser on telecommunications . . . . the authority vested in
the President by subsections 606 (a), (c), and (d) of the Communications Act of 1934, as
amended . . . . under the overall policy direction of the Director of the Office of Emergency
3UHSDUHGQHW").

55. Opderback, supra note 28, at 831.

56. Armstrong v. Exec. Office of the President, 90 F.3d 553, 562 (D.C. Cir. 1996).

57. Exec. Order No. 13,618, 77 Fed. Reg. 40779 § 1 (July 6, 2012).

58. Id.at§2.2.
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President takes the actions, including issuing any necessary proclamations
DQG ILQGLQJIV UHTXLUHG E\ WKDW VHFILRQ IR LQYRNH IKRVH DXIKRULILHV ~5°

I1l.  CRITICAL QUESTIONS OF WAR AND
EXECUTIVE AUTHORITY

Given the seemingly innocuous applications of Section 706(a) to
date=2a pointed exigency arising from the extraordinary demands of
existential conflict and a backstop for federal crisis communications in the
nuclear age=2the scenarios that introduced this paper seem even more
implausible. And yet, | maintain that this subsection remains amenable to
abuse, exceeding the scope of its historical development and the
congressional intent that undergirds it. Key to this argument is its pregnant
use of the word war and its pointed resistance, when operationalized by the
President, to judicial review.

A. 7KH OHDQLQJ RI 3 =DU”

While subsection (a) turns on the phrase 3FRQILQXDQFH Rl ZDU LQ ZKLFK
IIKH 8QLIHG BHDIHV LV HQJIDJHG ~ it IDLOV IR GHILQH WKDW ZDUYV character®®=is it an
international armed conflict, an internal armed conflict, or one of the many
cases on the margins VXFK DV IKRVH LQ IIKH UHDOP Rl 3F\EHU RSHUDILRQV?~ 5!
Complicating the question is the use of the passive voice: 3HQIDJHPHQI™ VD\V

59. Exec. Order No. 13,961, 85 Fed. Reg. 79379, 79380 § 6(a) (Dec. 7, 2020); cf. U.S.
DEP{T OF HOMELAND SEC., FEDERAL EMERGENCY MANAGEMENT AGENCY, FEDERAL
CONTINUITY DIRECTIVE 1: FEDERAL EXECUTIVE BRANCH NATIONAL CONTINUITY PROGRAM
AND REQUIREMENTS (2017), https://www.gpo.gov/docs/default-source/accessibility-privacy-
coop-files/January2017FCD1-2.pdf [https://perma.cc/VR6H-BN58] (summarizing
3UHVLGHQILDO 3ROLF\ "LUHFILYH  ZKLFK 3GLUHFIV IKH 6HFUHIDU\ RI +RPHIDQG 6HFXULIN IKURXJK
the Administrator of the Federal Emergency Management Agency . . . to coordinate the
implementation, execution, and assessment of continuity activities among executive
GHSDUIPHQIV DQG DIHQFLHV” .

60. Ina 1939 address to the Indianapolis Bar Association, for example, Senator Robert
$ 7DIN KLIKOLIKIHG IIKH 3GDQJHWV IR GHPRFUDILF SURFHVVHV DINHQGDQN XSRQ PRGHUQ ZDUIDUH ~ EX
ZD\ RI IKH 3H[IHQVLYH™ HPHUJHQF\ DXIKRULILHV DIRUGHG WIKH FKLHI H[HFXILYH. 85 CONG. REC.
714. SHYLHZLQJ 6HFILRQ D KHFRPPHQIHG 3, DSSHDUV WKHUHIRUH WKDH SiKH 3UHVLGHQIfVE
powers with respect to telephone and telegraph systems are much more limited, and even
then may only be exercised in time of war. But we saw that President Wilson imposed a strict
FHQVRUVKLS LQ IKH = RUG = DU ZLIKRXH VIDIXIRU\ DXIKRULIN\ ~ Id. at 715.

61. See Prosecutor v. 7DGLU No. IT-94-1-I, Decision on Defense Motion for
Interlocutory Appeal on Jurisdiction, { 65, 70, (,Qif0 &ULP 7ULE IRUIKH )RUPHU <XJRVODYLD
Oct. 2, 1995), http://www.icty.org/x/cases/tadic/acdec/en/51002.htm [https://perma.cc/3JQH-
G6KP]; &\EHU ZDUIDUH DQG LQIHUQDILRQDO KXPDQLIDULDQ (DZ 7KH ,&5&V SRVLILRQ, INTIL
ComM. ReED CROss (June 28, 2013),
https://www.icrc.org/sites/default/files/external/doc/en/assets/files/2013/130621-cyber-
warfare-g-and-a-eng.pdf [https://perma.cc/2LYR-GY SZ]; cf. John C.F. Tillson & Robert
Fabrie, OSD Duties in the Respond Strategy, INST. DEF. ANALYSIS (Jan. 1999),
https://apps.dtic.mil/sti/tr/pdf/ADA375146.pdf [https://perma.cc/49N3-$)-(@ 3" XULQJ any
war, the President may order any carrier to give preference or priority for national defense
FRPPXQLFDILRQV ©  HPSKDVLV DGGHG .
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nothing of whether the war at issue began by dint of congressional
declaration, arose out of a first strike by a hostile actor, or commenced by way
of quasi- or extra-legal action on the part of the commander-in-chief.5?

/HILVODILYH KLVIRU\ LV RI QLIOH DVVLVIDQFH LQ GHILQLQJ 3ZDU = ,Q KHDULQJIV
on the Radio Act held in March 1924, Major J. O. Mauborgne, amplifying a
missive from Secretary of War John W. Weeks, describes IKH (HILVODILRQfV
apparent failure to prioritize the frequency requirements of the Army in times
of peace and for the overall national defense. In contrast:

The situation, of course, in time of war, so far as interfering with
other people is concerned, is very nicely taken care of by the bill,
because the bill says the President may take over any stations he
wants for the War Department, and he can naturally also assume
control of broadcasting at that stage of the situation , and he can
stop broadcasting, if it becomes necessary to do so in the national
defense.®®

But for a suggestion that the President, in directing traffic, is acting on
behalf or in the interest of IKH PLILIDU\ GLUHFIRUDIH WKH 3iLPH RI ZDU" DQG
3QDILRQDO GHIHQVH™ FRQWUXFIV PLUURU IKRVH LQ SUHVHQI-day Section 706(a).

The legislative history for the Act is largely similar.®* In a lengthy
exchange between Louis G. Caldwell, chairman of the American Bar
S$WRFLDILRQYV UDGLR FRP PLIltHH DQG 6HQDIRU &0DUHQFH = L00 ®° D QHEXIRXV 3iLPH
RI ZDU™ LV DGIIXGJIHG #KH SUHGLFDIH IR WKH 3UHVLGHQIV 3ULJKI IR FORVH GRZQ DQ\
station or to take over any station.”® Caldwell, however, does suggest, in an
interchange with Senator Key Pittman, that the right vests (vis-a-vis the same

62. Cf. Robert F. Daly & Donald L. Nielson, A Review of National Security-Emergency
Preparedness Telecommunications Policy, SRI INT]L 1, 32 (1981)
https://apps.dtic.mil/sti/pdfs/ADA100190.pdf [https://perma.cc/95SWR-UHI9X] 3>(@DFK RI
the specific powers for control is explicitly limited to national emergency and war conditions.
The powers to establish communications procedures and priorities and to use the armed
forces to prevent obstruction of communications services are confined to conditions of actual
war “ (emphasis added).

63. To Regulate Radio Communication: Hearings on H.R. 7357 Before the H. Comm.
on Merch. Marine and Fisheries, 68th Cong. 137 (1924).

64. A comparison between the originating bills for the Act, H.R. 8301 and S. 3285,
demonstrates no difference between them in the wording of Section 706(a). See
COMMUNICATIONS BILL: COMPARATIVE PRINT SHOWING DIFFERENCES BETWEEN H.R. 8301
AND S. 3285 AS PASSED BY THE SENATE ON MAY 15, HOuSE COMMITTEE ON INTERSTATE AND
FOREIGN COMMERCE 106-07 (1934).

65. Dill was intimately involved in communications policy; as a co-author of the Radio
$FI KH ZDV D SULPH DUFKLIHFI RI WKH 3SXEOLF LQIHUHVIF FRQYHQLHQFH DQG QHFHVVLIN" VIDQGDUG
that undergirds the )&&1V licensing and regulatory powers. See Erwin G. Krasnow & Jack N.
Goodman, The 3Public Interest” Standard: The Search for the Holy Grail, 50 FED. ComM.
L.J. 605, 609-10 (1998).

66. Committee on Communications: Hearing Before the Comm. on Interstate Com.,

W &RQJ https://heinonline.org/HOL/P?h=hein.cbhear/cochus0001
[https://perma.cc/L7ZL-FIP6].
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LQVIDQFH LV ELIXUFDIHG EHZHHQ iIKH 3EHIRUH DQG DIWHU™ RI WKH PRPHQI ZKHQ WKH
President invokes his emergency war powers, even as it recognizes that the
temporal formulation itself PD\ EH 3VXSHUHGHG E\ IKH 3UHVLGHQIIfs emergency
ZDU SRZHW "3

Caselaw is, in the main, unavailing.” One of the few decisions to bear
on Section 706(a) is Bendix Aviation Corp. v. Federal Communications
Commission, in which a group of aviation operators and equipment
manufacturers protested the FCC{V UHFODVWLILFDILRQ RI UDGLR EDQGV IRU FLYLO
defense purposes absent statutorily mandated notice-and-comment.”® The
court dismissed their claim pursuant to the expansive national security
concerns attendant upon the issuance of Presidential Proclamation 2914,
ZKLFK FLUIHG ERIK IIKH 3UHFHQHI HYHQIV LQ -RUHD DQG HOVHZKHUH™ DQG S3iKH
LQFUHDVLQJ PHQDFH RI IIKH IRUFHV RI FRPPXQLVI DIJUHVLRQ™ DV WKH EDVLV IRU
3JKH H[LVWHQFH RI D QDILRQD0 HPHUJHQF\.”"® Supporting the putative need to
FHQIHU 3>Q@DILRQDO WUXVI DQG UHVSRQVLELOLN™ LQ WKH 3UHVLGHQI IIKH FRXUN
UHDVRQHG ZDV 6HFILRQ 3ZKLFK LQ FLUFXPWIDQFHV VSHFLILHG H[SDQGV WKH
President{s authority to reach and control even already licensed stations and
IDFLOLILHY =77

A few cases may bear on the question if World War | antecedents to
subsection (a) are considered. In Commercial Cable Co. v. Burleson, plaintiff
telegraph companies sought to enjoin President WilsonfV VHL]JXUH RI IKHLU
communications lines under the aforementioned 1918 joint resolution,
arguing that the White House had failed to utilize them for expeditionary
military needs and that the seizure occurred on November 16, 1918, five days
after an armistice with the Central Powers was signed.”® The court
FKDUDFWHULTHG WIKH TLUVW DUJXPHQW DV 3D (DPH FRPSUHKHQVLRQ RI IKH VFRSH DQG
YDULHIN RI' PRGHUQ ZDU~ QRILQJ WKDW FDVHV Rl GRPHWILF HVSLRQDJH DQG
LQIHUGHSHQGHQH {uDQVQDILRQDI FDPSDLIQV PLILIDIHG DJIDLQVIWKH FRQFOXVLRQ 3IIKDH
means of telegraphic communications anywhere in the world were not
DSSURSULDIH R LIV SURVHFXILRQ “7® 7KH FRXUI DOVR GLVPLVHG SODLQILITVY
emphasis on chronological logics, adjudging an armistice not an end to war,
but a meUH 3VXVSHQVLRQ RI KRVILOLILHV 8 To this end, the court opined on the
3UHVLGHQINV FULILFDO DQG &RQVILIXILRQDO UROH LQ WUHDIN-making: 37KH QDILRQDO
security and defense is to be judged . . . by the stability of the ensuing state of

73. 1d.at 1 (2020).

74. This is also true if the scope of the inquiry is expanded to analogous language in the
now-defunct 49 U.S.C. § 1(15)(d), under which IKH ,QIHUIDIH &RP PHUFH &RPPLWLRQ 35L6Q
time of war or IKUHDIHQHG ZDU ~ ZDV DINRUGHG OLFHQVH WR JLYH 3SUHIHUHQFH RU SULRULIN LQ
IUDQVSRUIDILRQ™ XSRQ FHUILILFDILRQ E\ WKH 3UHVLGHQII KD VXFK ZDV 3HVVHQILDO IR WKH QDWLRQDO
GHIHQVH DQG VHFXULIN ~ See, e.g., Interstate Com. CommfQ v. Or. Pac. Indus., Inc., 420 U.S.
184, 186-87 n.2 (1975); U.S. v. Interstate Com. Comm{Q, 352 U.S. 158, 174 (1956); U.S. v.
Thompson, 58 F. Supp. 213 n.2 (E.D. Mo. 1944).

75. Bendix Aviation Corp. v. FCC, 272 F.2d 533 (D.C. Cir. 1959).

76. PuB. PAPERS OF THE PRESIDENTS OF THE U.S.: HARRY S. TRUMAN 746-47 (Off. of
IKH )HG 5HJ  1.Dif0 BUFKLYHV DQG SHFV 6HUY ~ *HQ 6HUY $GPLQ 1950).

77. Bendix Aviation Corp., 272 F.2d at 540 n.24.

78. Commercial Cable Co. v. Burleson, 255 F. 99, 101, 104-06 (S.D.N.Y. 1919).

79. Id.at104

80. Id. at 104-05.
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peace. The terms of the final conventions . . . are the measure of that [national]
VHFXULIN\ DQG GHIHQVH “8

Likewise, in Central Telephone Co. v. South Dakota, the Supreme
Court, in assessing the legality of federally mandated wartime intrastate
telephone rates, GHHPHG GLVSRVLILYH PLVWLYHV IURP 3IKH KLIKHVH DXIKRULILHV RI
iKH THGHUDO *RYHUQPHQH IKDI§ DFNQRZOHGJHG WKDIl IKH ZDU KDG HQGHG™ =
namely, messages from President Wilson to Congress dated November 11 and
December 2, 1918.82 Some thirty years later, the Western District of New
<RUN ZRX0G VAQIKHVL]H WKHVH GHFLVLRQV LQ JUDQILQJ IKH JRYHUQPHQIV PRILRQ
for an injunction against striking railway workers.®® While the Korean War
was but a few months old, the conflict provided a critical basis for government
action,® DV 3lfKH statutes effective only pin time of war|” attach
independently of military engagement, 3FRQILQX>LQJ@ in force until a formal
statement of peace is GHFODUHG ~8

3 DU “ IKHQ IRU SXUSRVHV RI 6HFILRQ D LVnebulous, with potential
sources of interpretive guidance given to circular logic and an overweening
retreat to the tautologies of executive authority. Simply put, the condition of

81. Id. at 105-06; accord Sw. Tel. & Tel. Co. v. Houston, 256 F. 690, 697 (D. Tex.
37KH VLIQLQJ RI IKH DUPLVILFH GLG QRII {HUPLQDIH iKH ZDU = H DUH ViLOO Dif ZDU  DONKRXJK
active hostilities have been suspended, and may not be renewed. This Telephone Act,
however, must be interpreted in the light of conditions as they existed at the time of its
passage by Congress .

82. Central Tel. Co. v. South Dakota, 250 U.S. 163, 179 (1919); accord Woodrow
Wilson, President of the U.S., Sixth Annual Message. at UVA Miller Center (Dec. 2, 1918)
https://millercenter.org/the-presidency/presidential-speeches/december-2-1918-sixth-annual-
message [https://perma.cc/KOIMU-35EY] 3$QG QRZ ZH DUH VXUH RI WiKH JUHDII IULXPSK IRU
which every sacrifice was made. It has come, come in its completeness, and with the pride
and inspiration of these days of achievement quick within us, we turn to the tasks of peace
again... .

83. U.S.v. Switchmen's Union of N. Am., 97 F. Supp. 97, 102 (W.D.N.Y. August 11,
1950) 3Next I find that a continuance or resumption of the strike will deprive the Nation of
an essential transportation service and will substantially obstruct the flow of interstate
commerce and the transmission of the mails of the United States over the affected railway
WVIHP ~ .

84. Seeid. DN 3,1/ LV EHOLHYHG IIKDW WKLV FRXUN FDQ IDNH NXGLFLDO QRILFH RI WKH 8QLIHG
Nations' conflict over Korea. This greatly emphasizes the necessity for the continued
RSHUDILRQ RI WKLV UDLOURDG “) (internal citation omitted); see also, e.g., Parker v. Lester, 98 F.
Supp. 300, 303 (N.D. Cal. 1951) (denying, apropos of executive and administrative
SURYLVLRQV SUHGLFDIHG RQ SURSK\(DFILF DFILRQV GHHPHG 3HVVHQILDO IR RXU QDILRQDO GHIHQVH 1R
the implementation of the North Atlantic Pact, Economic Cooperation Administration, and to
the prosecution of hostiLiLHV LQ - RUHD ~ PRILRQ IR HQIRLQ UHTXLUHPHQW IKDW transnational
commercial mariners obtain a security clearance as a prerequisite to gainful employment, per
D 1LQGLQJ WKDI 3>KARZHYHU JULHYRXV IKH SHUVRQDO GHSULYDILRQ SHILILRQHUV KDYH VXIIHUHG IIKH
additional sacrifice they are called upon to make by this denial of their motion bulks small
beside the incalculable loss which might result if this court summarily suspended, even in
part, the security program” ; cf. Harry S. Truman, President of the U.S., Radio and Television
Address to the American People on the Need for Government Operation of the Steel Mills
(Apr. 8, 1952) (37KHVH DUH QR QRUPDO ILPHV 7KHVH DUH ILPHV RI FULVLV ~

85. Switchmen's Union of N. Am ) 6XSS Di 3However, neither the war with
Germany nor Japan has ever been dissolved and no treaty of peace has followed these
ZDW " .
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war stands appositionally to a condition of non-war in the commander-in-
FKLHIV LQYRFDILRQ RI KLV ZDU SRZHUV LI HQGXUHV DV VRPHIKLQJ R1 DQ DQDORJXH
to the equally murky national emergency that impinges upon the national
security, for as long as the President exercises them, even, qua pre-Act
precedent, to the bounds of formally declared peace.®® This formulation
accords notably with the distinction under international law between a
declaration of the existence of a state of war (effecting, at bottom, a relational
change between the states subject to it and mobilizing the domestic
appurtenances incumbent upon IIKH 30DZ RI ZDU,” such as Section 706(a)) and
a declaration of war VXEVILIXILQJ WKH 30DZ RI ZDU” IRUKH 30DZ RI SHDFH™ and
undergirding the use of armed force).®” In other words, in invoking subsection
(a), the commander-in-chief can elide the knotty questions of the how, when,
DQG ZK\ RI D FRQIOLFIV JHQHVLV LQ IRFXVLQJ RQ IKH IDFIl RU 3FRQILQXDQFH™ RI
its prosecution, attesting to its apparent existence as justification for any and
all communications preference and prioritization deemed necessary to its
resolution.

B. The Prospects for Judicial Review

Further complicating the potential scope of Section 706(a) are the
obstacles to effective judicial review. Assuming, however unlikely a
concerted protest by the statutorily affected, the prospects for redress at bar
against putative presidential abuse appear exceedingly remote.

The critical analytical framework for adjudging the constitutionality of
emergency executive actions was set forth by Youngstown Tube & Sheet Co.
v. Sawyer LQ ZKLFK IIKH 6XSUHPH &RXUI UHEXIIHG 3UHVLGHQI 7UXPDQYV DIHPSH
IR QDILRQDOL]H PRVIIRI WKH FRXQIU\YV VIHHO PL00V SXUVXDQW IR KH RQJRLQJ SRILFH

86. See, e.g., DUSTIN A. LEWIS ET AL., INDEFINITE WAR: UNSETTLED INTERNATIONAL
LAw ON THE END OF ARMED CONFLICT (Harvard L. 6FK 3URJUDP RQ ,QIf0 /. & Armed
Conflict, 2017)
https://dash.harvard.edu/bitstream/handle/1/30455582/Indefinite%20War%20-
%20February%202017_3.pdf?sequence=4&isAllowed=y [https://perma.cc/HMY4-LPM4].
Cf. Kevin Snow, Congress Continues the Long Path Toward Repealing the 2002 AUMF,
FRIENDS CoMM. ON NAT. LEGIS. (July 21, 2023), https://www.fcnl.org/updates/2023-
07/congress-continues-long-path-toward-repealing-2002-aumf [https://perma.cc/6CNF-
RU2Y].

87. See JENNIFER K. ELSEA & RICHARD F. GRIMMETT, CONG. RSCH. SERV., RL31133,
DECLARATIONS OF WAR AND AUTHORIZATIONS FOR THE USE OF MILITARY FORCE: HISTORICAL
BACKGROUND AND LEGAL IMPLICATIONS 22-29 (2006).

88. Subsection (a) specifically immunizes carriers from civil or criminal penalties in
3FRPS\LQJ ZLIK DQ\ RUGHU RU GLUHFILRQ IRU SUHIHUHQFH RU SULRULIN KHUHLQ DXIKRUL]HG = 47
U.S.C. 8 606(a). Moreover, as detailed by Bd. of Regents v. Nippon Tel. & Tel. Corp., No.
A-01-CA-478 SS, 2004 U.S. Dist. LEXIS 28819, at *27 (W.D. Tex. June 1, 2004), there
exists a discursive distinction between a corporation amenable, by way of voluntarily
licensing, to wartime necessity, and the same private concern rendered effectively 3DQ RIJDQ
RIIKH VIDIH ~ See, e.g., Susan W. Brenner & Leo L. Clarke, Civilians in Cyberwarfare:
Conscripts, 43 VAND. J. TRANSNAT{L L. 1011, 1016-17 (2010) (explicating, per international
law, the legality of compelled civilian participation in armed conflict); cf. David Gray, Is
Google a State Agent?, 27 STAN. TECH. L. Rev. P206, P209-14 (2024).
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action on the Korean peninsula.®® In a concurring opinion, Justice Jackson
promulgated a tripartite taxonomy for assessing the legality of presidential
authority under extraordinary conditions.®® Germane to the present inquiry is
the first circumstance, which establishes that pUHVLGHQILDO 3DXIKRULIN LV DI LIV
PD[LPXP~ ZKHQ SUHGLFDIHG RQ 3DQ H[SUHW RU LPSOLHG DXWKRUL]DILRQ RI
Congress.”®! There can be little doubt, per the broad enabling language of and
well-entrenched history behind subsection (a), that a future chief executive
ZRX0G HQIR\ 3IIKH VIURQJHWI RI SUHVXPSILRQV DQG WKH ZLGHVW ODHLIXGH R1 NXGLFLDO
LQIHUSUHIDILRQ™ LQ D FKDOOHQJH IR his powers exercised thereunder.®?

A potential recourse to this state of affairs might be derived from the
non-delegation doctrine.®®> While the Constitution exclusively vests law-
making authority in Congress,* the 1928 Hampton decision provided that the
legislature may delegate it to the executive or regulatory realms, provided it
LV DFFRPSDQLHG EN 3an intelligible principle to which the person or body
authorized . . . is directed to conform "% Seven years later, however, the
Supreme Court cabined this pronouncement, observing in Panama Refining
Co. v. Ryan 3IIKDW WKHUH DUH OLPLIV R1 GHOHJDILRQ ZKLFK IKHUH LV QR FRQWILIXILRQDO
DXIKRULIN IR HUDQVFHQG ™%

Putting aside the efficacy of this non-delegation doctrine as a practical
check on the ambitions of the executive branch,? its utility in forestalling
abuse of Section 706(a) is questionable. In National Broadcasting Co. v.
United States,*® the Supreme Court considered the scope of the )&&V duties
as licensor responsible for allocating portions of a limited electromagnetic
spectrum to prospective broadcasters. 2EVHUYLQJ WKDW 3>ligKH IDFLOLILHY R1 UDGLR
DUH QRI 0DUJH HQRXJK R DFFRPPRGDIH D)0 ZKR ZLVK IR XVH WKHP ~ IKH &RXUlI
opined that the FCC ZDV UHVSRQVLEOH IRV ERIK 3GHIHUPLQLQJ IIKH FRPSRVLILRQ
RI >SFRPPXQLFDILRQV@ WDIILF" DQG 3SROLFLQJ WKH ZDYH (HQJIKV IR SUHYHQN
VIDILRQV 1URP LQIHUIHULQJ ZLIK HDFK RIKHU”®*=communications management
tasks remarkably similar to those described in Section 706(a). In discharging
these tasks, IKH &RXUI HPSKDVL]HG WKDW IKH ) && 3ZDV QRI 0HII DIl 0DUJH™ SHU DQ
intelligible cRQJUHWLRQDO 3IRXFKVIRQH 1®=the statutory 3SXE(LF LQIHUHVY

89. Youngstown Tube & Sheet Co. v. Sawyer (Steel Seizure), 343 U.S. 579 (1952)
(Jackson, J., concurring).

90. Id. at 635-38.

91. Id.at635.

92. Id. at637. Cf. U.S. v. Western Union Tel. Co., 272 F. 311, 315 (S.D.N.Y. 1921)
3> 00 LW GRHV QRWDSSHDU ~ WIKDW IKH 3UHVLGHQW HLIKHU LQ KH H[HUFLVH R1 IKH GHOHJDIHG
legislative powers given him by Congress or in the exercise of his constitutional power to
negotiate treaties, could seize cables even in time of war without legislative authority.”

93. I am indebted to Professor Joseph Blocher for suggesting this line of inquiry.

94. U.S.CoNsT. art. 1,81.

95. J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 409 (1928).

96. Panama Refining Co. v. Ryan, 293 U.S. 388, 430 (1935).

97. See, e.g., Keith E. Whittington & Jason luliano, The Myth of the Nondelegation
Doctrine, 165 U. PA. L. Rev. 379, 381-83 (2017); Eric A. Posner & Adrian
Vermeule, Interring the Nondelegation Doctrine, 69 U. CHI. L. REv. 1721, 1721-22 (2002).

98. National Broadcasting Co. v. United States, 319 U.S. 997, 999 (1943).

99. Id.at1110.

100. Id.
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FRQYHQLHQFH DQG QHFHWLIN" standard,'®* possessed of sufficient granularity
as to defeat invocation of the non-delegation doctrine.X%

Inasmuch as National Broadcasting Co. supports a delegation in
peacetime of the highly complex work of communications traffic
management=2per the well-IRXQGHG 3Sractical understanding that in our
increasingly complex society, replete with ever changing and more technical
problems, Congress simply cannot do its job absent an ability to delegate
power under broad general directives™%=there exists no overriding
jurisprudential standard by why such a delegation would be invalid in war,
especially in light of the foregoing discussion of the fluid nature of these
socio-political conditions.’® This is particularly true when adjudging the
intelligible principles putatively at issue in each delegation: IIKH 3SXE(LF
LQIHUHWW FRQYHQLHQFH DQG QHFHVVLIN" VIDQGDUG ZKLFK Zhile tenable, has been
the subject of protracted criticism for its vague construction and historically
mutable application.’®® Such phrasing is notable in comparison to Section

D 1V UHIHUHQFH WR WDIILF PDQDJHPHQI DFILRQV GHHPHG 3QHFHWDU\™ DQG
3HVVHQILDO™ R 3iKH national defense and security "% which is entitled to

101. 47 U.S.C. 88 307(a), 308, 309(a), 310(d).

102. See Richard A. Epstein, How Bad Constitutional Law Leads to Bad Economic
Regulations, ATLANTIC ONLINE (Oct. 20, 2019),
https://www.theatlantic.com/ideas/archive/2019/10/how-bad-constitutional-law-leads-bad-
regulations/600280/ [https://perma.cc/P29W-NDQD].

103. Mistretta v. United States, 488 U.S. 361, 372 (1989).

104. Review of the Emergency Alert Sys., 80 Fed. Reg. 37167 (proposed July 30, 2015)
(to be codified at 47 C.F.R. pt. 11); see, e.g., Touby v. U.S,, 86 -H
have long recognized that the nondelegation doctrine does not prevent Congress from seeking
assistance, within proper limits, from its coordinate Branches. Thus, Congress does not
violate the Constitution merely because it legislates in broad terms, leaving a certain degree
RI GLVFUHILRQ ~ 2SS &RIIRQ OLWV ,QF Y $GPU of Wage & Hour Div., 312 U.S. 126,
145 ( 37KH &RQVILIXILRQ YLHZHG DV D FRQILQXRXVO\ RSHUDILYH FKDUIHU RI JRYHUQPHQH LV
not to be interpreted as demanding the impossible or the impracticable. The essentials of the
legislative function are the determination of the legislative policy and its formulation as a rule
RI FRQGXFI ~ 7KLV HOLVLRQ LV DOVR HYLQFHG EN WKH HPHUJHQF\ RSHUDILRQV RI ) &&-licensed
broadcasters, which, both legally=see, e.g., Review of the Emergency Alert Sys., First
Report and Order and Further Notice of Proposed Rulemaking, 20 FCC Rcd 18625, 1 21-
22, 25, 37, 54 (2005), reconsideration granted in part, denied in part sub nom, Amendment
RI 3DU  RIKH &RPPIQV 5X0HV Order on Reconsideration, 33 FCC Rcd 7490 (2019) and
practically=see, e.g., Patric R. Spence et al., Serving the Public Interest in a Crisis: Does
Local Radio Meet the Public Interest?, 19 J. CONTINGENCIES & CRISIS MGMT. 227, 227, 232
(2011)==DUH VIUXFIXUHG DORQJ IKH VDPH 3SXE(LF LQUHUHVI® FRQVIUXFI DINHQGDQN XQGHU RUGLQDU\
conditions.

105. See, e.g., Krasnow & Goodman, supra note 65; David B. Froomkin, The
Nondelegation Doctrine and the Structure of the Executive, 41 YALE J. ON REG. 60, 78-79,
88, 92-93 (2024); Randolph J. May, A Modest Plea for FCC Modesty Regarding the Public
Interest Standard, 60 ADMIN. L. Rev. 895, 899-901 (2008); Willard D. Rowland Jr., The
Meaning of 3the Public Interest” in Communications Policy, Part I: Its Origins in State and
Federal Regulation, 2 Comm. L. & PoL'y 309, 309-15 (1997); Willard D. Rowland Jr., The
Meaning of 3the Public Interest” in Communications Policy + Part I1: Its Implementation in
Early Broadcast Law and Regulation, 2 ComM. L. & PoL'y 363, 364-66 (1997).

106. 86& D 3"XULQJ KH FRQILQXDQFH RI D ZDU LQ ZKLFK IKH 8QLIHG States is
engaged, the President is authorized, if he finds it necessary for the national defense and
security, to direct that such communications as in his judgment may be essential to the
QDILRQDO GHIHQVH DQG VHFXULIN -
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reside in the nationfs right of self-preservation, and the means of enforcing
such right are left to the discretion of the nation, and cannot be interfered with
at the pleasure of the States or their courts “1%4

A final impediment to effective judicial review arises from the
seemingly anodyne subject matter of subsection (a). Well apart from the
instrumentalities at the commander-in-FKLHITV GLVSRVD0 XQGHUJWGLQJ 1KH
deployment of brigades and batteries==or even the reconstitution of civilian-
facing communication systems in the face of existential threats>=
subsection (a) is possessed of a far less-threatening recourse to traffic
management. The President, in other words, might not have the authority to
eliminate the ability of citizens to access a platform like Substack or Bluesky,
but could merely throttle the data throughput of the servers that support i,
blurring the nexus between the articles critical of his administration that it
contains (or, more charitably, articles inimical to his estimation of the
3QDILRQDO GHIHQVH DQG VHFXULI\" 1€ and a charge of censorship .1*" This, I think,
suggests something of the constitutionally vexing muddle between
3GHIHQVLYH™ DQG 3RIIHQVLYH™ H[HFXILYH SRZHU H[SOLFDIHG E\ - H\QHV ZKHUH
otherwise judicially actionable abuses of presidential war authority are
cloaked as actions taken incidental to it.118

V. EMERGING TECHNO-LEGAL CONSIDERATIONS

Thus far, my discussion of Section 706(a) has been centered on the past.
Beyond this, however, there exist contemporary and emerging factors that
enhance the potential for statutory abuse=2as set forth in the introduction to
this paper=from the possible to the likely, given a President impelled
primarily by the prospect of partisan or personal gain.**°

114. Read v. Central Union Tel. Co., 213 Ill. App. 246, 255 (11l. App. Ct. 1919).

115. Again, | note the contrast between subsection (a) and the provision by subsections
(c) and (d) for the wholesale seizure of wire or wireless systems by the federal government,
which, as Brenner and Clarke, supra note 88, at 1060, observe of the cyber battlefield, would
effectively render facility owners and operators civilian conscripts under the international law
of armed conflict.

116. 47 U.S.C. § 606(a).

117. Cf. Holder v. Humanitarian Law Project, 561 U.S. 1, 7, 34-35 (2010) (delineating,
SHU D )LUVIl $PHQGPHQW FKDOOHQJH IR WIDHXIIRU\ PHDVXUHV SURVFULELQJ 3iIKH SURYLVLRQ RI
3PDIHULDO VXSSRUK RU UHVRXUFHV IR FHUIDLQ IRVHLIQ RUJDQL]DILRQV WKDIl HQJIDJH LQ WHUURULVI
activity, the grounds for judicial deference to prophylactic measures taken in connection with
efforts to confront evolving threats in an area where information can be difficult to obtain and
the impact of certain conduct difficult to assess . . . . The Government, when seeking to
prevent imminent harms in the context of international affairs and national security, is not
required to conclusively link all the pieces in the puzzle before we grant weight to its
empirical conclusions” .

118. See EDWARD KEYNES, UNDECLARED WAR: TWILIGHT ZONE OF CONSTITUTIONAL
PoweRr 88-89 (1982).

119. Cf. Dell Cameron, Secrecy Concerns Mount Over Spy Powers Targeting US Data
Centers, WIRED (May 14, 2024), https://www.wired.com/story/section-702-ecsp-civil-
liberties-letter/ [https://perma.cc/67RV-HSFX] (detailing resistance to recent expansion of
data center surveillance powers by the executive branch under Section 702 of FISA).
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7KH ILULWIF DQG PRV LPSRUIDQIN LV PRGHUQ ZDUIDUH{V LQFUHDVLQJ XVH R IKH
information domain as a battlefield, a development that portends, at best, a
fractious understanding of the potential scope and impact of Section 706(a).
As Aldrich observed nearly twenty-ILYH \HDUV DJR F\EHUWSDFH LV 3HIKHUHDO -
ZKHUH 3ZHDSRQV ~ ERXJKIILQ DQ\ FRPSXIHUVIRUH  LQQRFuously manipulate
ELIV RI GDID” IR ZUHDN DWWHQXDIHG KDYRF RQ 3IHHFRP P XQLFDILRQV FRPSDQLHV
SRZHU FRPSDQLHV ILQDQFLD0 FHQIHUY DQG IIKH 0LNH “*2° This fluidity, he opined,
KDV VHULRXV RQIRORJLFDO LPSOLFDILRQV ZLHIK UHVSHFIIIR 3XVLQJ HVIDEOLVKHG 0DZ RI
armed conflict constructs to assess military necessity, proportionality,
FROODIHUDO GDPDJH DQG IIKH 0LNH “*2* Little has changed in the quarter-century
KHQFH $V IIKH YHWLRQ RI IKH 1RUIK $PHULFDQ 7UHDIN 2UJDQL]DILRQYV
&\EHU " HIHQVH &HQIHU RI' ([FHOOHQFHIV 7D00LQQ ODQXDO GULON REVHUYHV 33jiKH
application of the law of armed conflict to cyber operations can prove
SUREGHPDILF © ZLIK VXFK EDVLF FRQFHSIV DV 3»igKH H[LWHQFH RI D F\EHU
RSHUDILRQ L#V RULJLQDIRU LIV LQIHQGHG RENHFW RI DIMDFN RU LIV SUHFLVH HIIHFIV
still the subjects of contestation amongst scholars.'??

With the epistemology of war itself cast asunder'?*=a concerted nadir
in the particular case of subsection (a), as per Part 1I.A of this paper=:on what
foundation can normative claims be staked? How might, for example, we
classify the geopolitical aims in and legal justifications for slowing Facebook
servers to prevent the spread of anti-Kashmiri misinformation by the Indian
Army?'?* Does throttling communications critical to domestic protests (that
oppose, say, acts of imperialism by the United States or one of its proxy states)
amount to censorship or a valid response to suspected fifth columnists?*? Is
prioritizing the voices of Iranian dissidents across social media a valid adjunct
IR WKH FRXQW\{V FHDVHOHVW ZDU RQ WHWRU RU DQ XQGXH YLRODWLRQ RI QDWLRQDO
sovereignty?*?

All these questions, of course, presuppose an understanding of the
increasingly byzantine technical means and methods through which digital
preference and prioritization will be effectuated. Data centers, like Amazon

120. Richard W. Aldrich, How Do You Know You Are at War in the Information Age?,
22 Hous. J. INTfL L. 224-25 (2000).

121. Id. at 226.

122. TALLINN MANUAL 2.0 ON THE INTERNATIONAL LAW APPLICABLE TO CYBER
OPERATIONS 377 (Michael N. Schmitt ed., 2017) (ebook).

123. Cf. David G. Delaney, Cybersecurity and the Administrative National Security
State: Framing the Issues for Federal Legislation, 40 J. LEGIS. 251, 263-64 (2013-14)
(arguing, per Youngstown WKDIl 3>ligKH 3UHVLGHQI'V PLOLIDU\ SRZHUV DUH VLP SO\ D VIDUILQJ point
to consider steps that the cyber administrative national security state must take to understand
DQG DGGUHWV VHFXULIN\ LWXHV R1 IKH GLJLIDO DIH”

124. See Joseph Menn & Gerry Shih, 8QGHU ,QGLDYV Pressure, Facebook Let
Propaganda and Hate Speech Thrive, WASH. PosT (Sept. 26, 2023),
https://www.washingtonpost.com/world/2023/09/26/india-facebook-propaganda-hate-speech/
[https://perma.cc/BJY 2-K6QE].

125. Cf. Jonathan Guyer, The 2010s was a decade of protests. Why did so many
revolutions fail?, Vox (Oct. 1, 2023), https://www.vox.com/world-politics/23896050/protest-
decade-2010-revolutionary-handbook-vincent-bevins-arab-spring-brazil-occupy-hong-kong
[https://perma.cc/WQS6-ZKEJ].

126. See, e.g., Ali & Fahmy, supra note 5, at 59.
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Web Services, constitute the backbone of the modern Internet; central to
worldwide connectivity and traffic exchange, they are vital national resources
in (and vulnerable targets of) concerted transnational conflict.'?” Yet even in
peacetime, the operations of these institutions, controlled by a handful of
insular global corporations and operating well outside the regulatory gaze and
popular ken, are difficult to understand.*?®

The second is Section 7061V UHIHUHQFH IR common carrier. Defined by
KH $Fii DV 3DQ\ SHUVRQ HQJDJHG DV D FRPPRQ FDULHU IRV KLUH LQ LQUHUVIDIH RU
foreign communication by wire or radio or interstate or foreign radio
IUDQVPLWIRQ RI HQHUJ\ "2 the term has traditionally applied to telephone
companies.’® In 2016, however, the FCC expanded its reach to encompass
broadband Internet access service 3%,$6" providers in the interests of
network transparency and openness.'3! While this regulatory initiative, known
DV QHI QHXIUDOLIN  ZDV DEDQGRQHG WZR \HDUV 0DIHU LQ IDYRU RI D UHIIXUQ IR D 30LJKIi-
IRXFK UHIXODIRU\ ILDPHZRUN “32 agency leadership has embarked in 2023
on a successful campaign to resurrect it.!** This, of course, places cable
television, satellite, and digital subscriber line Internet access providers
VTXDUHO\ ZLIKLQ 6HFILRQ D v FURWKDLWV HQDEOLQJ WKH 3UHVLGHQU iR HQJDJH
in the very practices=blocking, throttling, and non-neutral data

127. Cf. Connecting America: Oversight of the FCC: Hearing Before the Subcomm. on
Energy & Com., 118th Cong. 2 (2023) (statement of Commissioner Geoffrey Starks)
https://www.congress.gov/117/meeting/house/114545/witnesses/HHRG-117-1F16-Wstate-
StarksG-20220331.pdf [https://perma.cc/SYC5-4HLU] QRILQJ KD 3QHIZRUN VHFXULIN WKUHDIV
like foreign-RZQHG GDIID FHQIHW™ GHPDQG D ZKRIH-of-JRYHUQPHQI IUDIHI\ 3R SURIHFI 8 6
FRPPXQLFDILRQV VIRUHG ZLIKLQ RU WKDI RIKHUZLVH IUDQVLIIKHVH GDID FHQIHW ™ ; Privacy and Data
Protection Task Force, FCC (2023), https://www.fcc.gov/privacy-and-data-protection-task-
force [https://perma.cc/A9DU-DR57] HVIDEOLVKLQJ D FRPSUHKHQVLYH 3SXE(LF-private
DSSURDFK™ IR IDFNOLQJ 3SUREOHPV IIKDIl HURGH HIKH SXEOLF{V IUXVIf LQ GDID SURIHFILRQ™ DQG LPSHULO
3)KH QDILRQTV FRPPXQLFDILRQV VXSSO\ FKDLQ”

128. See, e.g., Molly Wood, We Need to Talk About pCloud Neutrality{, WIReD (Feb. 10,
2020), https://lwww.wired.com/story/we-need-to-talk-about-cloud-neutrality/
[https://perma.cc/925Y-78SF].

129. 47 U.S.C. § 153(11).

130. See, e.g., Mark A. Hall, Common Carriers Under the Communications Act, 48 U.
CHI. L. REvV. 409, 416-18, 420 (1981).

131. See Protecting and Promoting the Open Internet, Report and Order on Remand,
Declaratory Ruling, and Order, 30 FCC Rcd 5601, {1 13-29 (2015) [hereinafter Open
Internet Order].

132. See Restoring Internet Freedom, 33 FCC Rcd 312, 1 1 (2017); cf. Toronto, supra
note 26, at 180-181.

133. See Safeguarding and Securing the Open Internet, 89 Fed. Reg. 45404, 45404
(May 22, 2024); cf. Eva Dou, ) &&V Net Neutrality Battle is Back After Years of Deadlock,
WASH. PosT (Sept. 28, 2023), https://www.washingtonpost.com/technology/2023/09/28/fcc-
net-neutrality/; Press Release, FCC, Chairwoman Rosenworcel Proposes to Restore Net
Neutrality Rules (Sept. 26, 2023), https://docs.fcc.gov/public/attachments/DOC-
397235A1.pdf [https://perma.cc/BHD2-CE2Z].

134. See Safeguarding and Securing the Open Internet; Restoring Internet Freedom, 89
Fed. Reg. 45404, 45404 (final proposed rule May 22, 2024) (to be codified at 47 C.F.R. pts. 8
and 20) DGRSILQJ 3D Declaratory Ruling, Report and Order, Order, and Order on
Reconsideration that reestablishes the FCCYV authority over broadband internet access
VHUYLFH™ DV RI -X0\
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prioritization=that net neutrality was designed to prevent.®® Further
complicating matters are claims that the FCC may already enjoy common
carrier authority over platforms like social media sites and search engines by
GWQIRI 86& IKH FRQIURYHWLDO 3JRRG 6DPDULIDQ” SURIHFllion for
content moderation. %

Finally, there stands the historical consolidation of dispersed federal
authorities in a singular individual=the so-called imperial presidency, by
3ZKLFK HQRUPRXV GLVFUHILRQDU\ SRZHU IR UHVSRQG IR QDILRQDO security crises
DQG SHUFHLYHG GDQJHUV LV FRQFHQIUDIHG LQ IKH RIILFH RI IKH SUHVLGHQW “*%7 In the
wake of the attacks of September 11, 2001, government officials seized upon
a national security crisis to propound new theories of executive authority in
the realm of enhanced interrogation tactics,'*® warrantless electronic
surveillance,® and targeted killings of United States nationals abroad.}*® As
fIKH %UHQQDQ &HQIHUTV UHFHQW UHOHDVH RI VRPH SDJHV RI' 3SUHVLGHQILDO
HPHUJHQF\ DFILRQ GRFXPHQIV" 33($"V" ILRP to 2008 demonstrates,
6HFILRQ ZDV QRILPPXQH IURP IIKH %XVK $GPLQLVIUDILRQYV HITRUIV IR DPDWV

135. See Open Internet Order, supra note 130, at 1 4; Preserving the Open Internet,
Broadband Industry Practice, Notice of Proposed Rulemaking, 25 FCC Rcd 17968, 17974-75
(2010); cf. Opderbeck, supra note 26, at 37 3$l PRVl >6HFILRQ D @ PLIKW DXWKRULTH WKH
President to change some of the requirements for Internet traffic . . . perhaps, for example, by
requiring ISPs to throttle P2P applications suspected of use by a terrorist organization.” A
ILQDO LURQLF WZLWIi LV IRXQG LQ ) && &KDLUPDQ SRVHQZRUFHITV VXPPDUN RI WKH DGYDQIDJHV KD
will accrue to the country from reclassification, the vast majority of which concern
enhancements to national security and public safety. See FCC Office of the Chairwoman,
FACT SHEET: National Security and Public Safety Impacts of Restoring Broadband
Oversight (Oct. 5, 2023), https://docs.fcc.gov/public/attachments/DOC-397494A1.pdf
[https://perma.cc/28NV-MSME]; cf. Robbie Troiano, Assessing the Current State of Net
Neutrality and Exploring Solutions in Creating and Maintaining Open, Available, and
Innovative Internet and Broadband Services, 14 J. Bus. & TECH. L. 553 (2019) (explicating
KH FRQIHWHG 3FRPPRQ FDUULHU™ FODVVLILFDILRQ DV FHQIUDO IR ) && HITRUIV IR SURKLELI SXUSRUIHG
traffic management abuses on the part of Internet service providers).

136. See, e.g., Joel Thayer, The FCC{s Legal Authority to Regulate Platforms as
Common Carriers, FED. Soc. BLoG (Mar. 29, 2021) https://fedsoc.org/commentary/fedsoc-
blog/the-legal-authority-for-the-fcc-to-regulate-platforms-as-a-common-carrier
[https://perma.cc/Q958-ND3L] 3%HFDXVH 6HFILRQ VLIV LQ 7LW0H ,, D00 VHUYLFHV FRYHUHG
XQGHU IKH VIDIXWH DUH VXENHFI IR WKH 7LI0HTV UXOHPDNLQJ DXIKRULIN XQGHU 6HFILRQ E ...
Traditionally, Section 201(b) applies to rules related to common carriers.”

137. Paul Starobin, Imperial Presidency Has Long History, GOVERNMENT EXECUTIVE
(Feb. 22, 2006), https://www.govexec.com/federal-news/2006/02/imperial-presidency-has-
long-history/21214/ [https://perma.cc/M9R8-XRF8].

138. See, e.g. OHPRUDQGXP IURP -D\ 6 %\EHH SVWLVIDQI BT\ *HQ IR SHIEHUR 5
Gonzales, Counsel to the President (Aug. 1, 2002), (available at
https://www.justice.gov/media/852816/d1?inline).

139. See, e.g., Letter IIRP -RKQ & <RR ™HSXI\ $WLVIDQN BT\ *HQ 221ILFH RI /HJD0
Counsel, to U.S. District Judge Colleen Kollar-Kotelly (May 17, 2002) (available at
https://www.justice.gov/media/879011/d1?inline).

140. See, e.g., OHPRUDQGXP IURP "DYLG - %DURQ S$FILQJI SWLVIDQH ST\ *HQ 2IILFH
of Legal Counsel, IR IKH $IlIif\ *HQ Re: Applicability of Federal Criminal Laws and the
Constitution to Contemplated Lethal Operations Against Shaykh Anwar al-Aulagi (July 16,
2010) (available at
https://www.justice.gov/sites/default/files/olc/pages/attachments/2015/04/02/2010-07-16_-
_olc_aaga_barron_-_al-aulaqi.pdf [https://perma.cc/7W4Q-9PKT]).
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3SRZHUV WKDIW DSSHDU IR ODFN RYHUWLIKW 1URP &RQJUHW WKH FRXUIV RU 1IKH
SXE(LF “*#1 While the text of the relevant PEADs is largely accurate,*
handwritten comments from NSC staffers suggest that subsection (a) might
3DSS>\@ IRZDUG LQUHUVIDWH FDUULHUWV EH\RQG 0DQJ>XDJHE RI VIDIXIH LQF>0XGLQJA
E\ )&& DQG 3IR QRQFRPPRQ FDUILHW=2this is beyond statutory
0DQJI>XDJIHE “1*2 Further reflections on the scope of Section 706(a) question
whether a 3>SEURFOIDPDILRQ >LV@ VILO0 QHFHVWDUN XQGHU 1.DILRQDO (PHUJHQFLHV
$FI 14 a Watergate-HID (HJLVODILYH FKHFN RQ IKH 3UHVLGHQIfV XVH RI
extraordinary powers in a crisis.!*® There seems little doubt that these
troubling initiatives will increase, particularly as lawmakers debate the merits
RI D 3GHIHQG IRUZDUG™ VIUDIHIN 1RU LQIRUPDILRQ ZDUIDUH E\ ZKLFK WKH 8QUIHG
6UDIHY PLOWDUN ZRX0G HPEUDFH 3DQ RSHUDILRQDO WHPSR Rl FRQILQXRXV=o0r
persistent==engagemeQll ZLIK DGYHUVDULHV LQ IKH F\EHU GRPDLQ 146

V. A PATH FORWARD

Taking the preceding sections together, the inherent ambiguity and
potential applications of Section 706(a) demand reparative action. Such a fix
should be both immediate and comprehensive, particularly as social media

141. Benjamin Waldman, 1HZ =RFXPHQIV ,00XPLQDIH IKH 3UHVLGHQITV 6HFUHI 8QFKHFNHG
Emergency Powers, BRENNAN CTR. FOR JusT. (May 26, 2002),
https://www.brennancenter.org/our-work/analysis-opinion/new-documents-illuminate-
presidents-secret-unchecked-emergency-powers [https://perma.cc/2FV5-E9U2].

142. See generally Himamauli Das (2004), OSTP NS/EP Wartime Authorities Under 47
U.S.C. Section 706 and E.O. 12472(a)(2) NSC Provides Policy Direction; Himamauli Das
(2004), Questions for Section 706 PEAD Review. National Security Advisor + Legal Advisor

QRILQJ 1RV H[DPSOH WKDI §iKH UHOHYDQW 3VIDIH R1 HPHUJHQF\" DQG 3MULJJHW" IRU XVH RI 6HFILRQ
706(a) are the 3FRQILQXDQFH RI D ZDU”™ DQG a 2QHFHVV>LING IRU IKH QDILRQDO GHIHQVH DQG
security,” respectively); Himamauli Das (2004), Communications Act Section 706 47 USC §
606. Declassified and released by the George W. Bush Presidential Library under the
Freedom of Information Act (FOIA) to the Brennan Cent. for Just, FOIA Request No. 2015-
0067-F 1, 3-4 (2015), https://www.brennancenter.org/sites/default/files/2022-05/t030-014-
006-peads-20150067f_0.pdf#page= [https://perma.cc/UTT6-Q3PZ] [hereinafter 2015 FOIA
Request].

143. 2015 FOIA Request at 1.

144. Id. at 3.

145. See 50 U.S.C. 8§ 1601; cf. Note, The International Emergency Economic Powers
Act: A Congressional Attempt to Control Presidential Emergency Power, 96 HARV. L. REv.
1102, 1102- 37KH SUREOHP SRVHG EN IIKH QHHG IR SHUPLIEXIl VIILOO IIR OLPLW
emergency power . . . has been a troublesome issue for the theory and practice of liberal
government. On the one hand, United States constitutional law has long recognized
that crises provide occasions for the exercise of extraordinary national powers and that,
especially in the context of foreign affairs, the Executive is peculiarly well suited to invoke
VXFK SRZHU ~

146. Robert Chesney, The Domestic Legal Framework for US Military Cyber
Operations, HOOVER INST. (2020),
https://www.hoover.org/sites/default/files/chesney_webreadypdf.pdf [https://perma.cc/8N2Y -
TWLT].
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provide telecommunications services, which would ordinarily be subject to
the non-discrimination requirements of Section 202(a), on a prioritized
EDVLV "% )DU IURP FRQVILIXILQJ DQ DFILRQ 3ZKLFK IKH [FCC] would not be
DXIKRULJHG E\ 0DZ R PDNH “*%2 Presidential prioritization fits comfortably
ZLIKLQ IKHVH SURYLVLRQV IDFLDOON HYDGLQJ WKH SV SURKLELILRQ RQ DIHRUGLQJ
3DQ\ XQGXH RU XQUHDVRQDECH SUHIHUHQFH RU DGYDQIDJH iR DQ\ SDUILFX0DU person,
class of persons, RU 0RFDILN"*%® under cloak of national security.

To this end, | look to other portions of the United States Code for
solutions to the structural problems outlined above. In culling a workable
GHILQUILRQ RI 3ZDU “ IKH = DU 3RZHUWV Resolution®™ is an ideal source, given
WKDW LW ERIK SURPX0JDIHV 3D FRQJUHWLRQDO definition RI IKH ZRUG pzDUf LQ
DUILFOH , 5 and 3SURYLGHV D 0RJLFDO FRQILWXILRQDO DOORFDILRQ RI ZDU SRZHUWV”
LQ GLVILQIXLVKLQJ EHIZHHQ 3D GHFODUDILRQ RI ZDU™ DQG D 3VSHFLILF VIDIXIRU\
DXIKRUL]DILRQ” *°¢ for employment of the armed forces.>” More specifically,
iKH VIDIXIH LPSRVHV VSHFLILF UHSRUILQJ UHTXLUHPHQIV XSRQ WKH 3UHVLGHQW 3L4Q
IKH DEVHQFH RI D GHFODUDWLRQ Rl ZDU~ ZKLFK DFFRUGY ZLIK WKH QRILRQ WKDW
3VSHFLILF  VIDIXWRUN  DXNKRUL]DILRQ IRU PLOIDU\ DFILRQ ZKLWH EDVHG RQ
Congress{s power to authorize military action, must be viewed as being
subsidiary to a formal declaration of war and cannot constitute a wartime state
RI DIIDWY "8 Applied to the question at hand, this discursive construction
both elides the heretofore tangled (and tautological) attempts to define
VXEVHFILRQ D fV UHIHUHQFH IR 3FRQILQXDQFH R1 ZDU” DQG HOXFLGDHV KH PDQQHU
by which limitations upon presidential traffic prioritization should be
imposed==i.e., in all cases short of a declaration of war under color of Article
I, Section 8.%%°

BVIRIKH LUV SPHQGPHQI 7LIH  LIVHOI LQVIUXFIV IKH ) && IR 3SURFHHG
cautiously and with DSSURSULDIH UHVWUDLQW™ in proposing forfeitures for or
predicating license renewals upon broadcasts of indecent or profane

151. Rules and Requirements, supra note 33, at { 26.

152. The Communications Act of 1934, 47 U.S.C. § 606(g).

153. Id. § 202(a); cf. Open Internet Order, supra note 130, at 1 441-52 (predicating
bans on the throttling and paid prioritization of BIAS traffic upon, inter alia, Section 202 of
the Act).

154. 50 U.S.C. §8§ 1541-1548.

155. Stephen L. Carter, The Constitutionality of the War Powers Resolution, 70 VA. L.
Rev. 101, 101-02 (1984).

156. 50 U.S.C. § 1541(c).

157. Christopher J. Schmidt, Could a CIA or FBI Agent Be Quartered in Your House
during a War on Terrorism, Iraq or North Korea?, 48 St. Louis L.J. 587, 618 (2004).

158. Id. at 618-19.

159. This is also commensurate with the vast weight of caselaw discussed in Part 111,
supra, which recognized executive primacy in dictating the scope and duration of traffic
prioritization within the context of a declared war (i.e., World Wars | and I1).






154 FEDERAL COMMUNICATIONS LAW JOURNAL  Vol. 77

A revised subsection (g), incorporating the considerations set forth
above, would thus read:

Nothing in subsection (a), (c) or (d) shall be construed to
authorize the President to make any amendment to the rules and
regulations of the FCC which the FCC would not be authorized
by law to make; and nothing in subsection (d) shall be construed
to authorize the President to take any action the force and effect
of which shall continue beyond the date after which taking of
such action would not have been authorized. If in the absence of
a declaration of war, as such term is understood under section
1541 of title 50, United States Code, the President, whether
directly, or through such person or persons as he designates for
the purpose, or through the FCC, gives directions that such
communications as in his judgment may be essential to the
national defense and security shall have preference or priority
with any carrier subject to this chapter:

(1) nothing in subsection (a) shall be construed to authorize the
President, whether directly, or through such person or persons
as he designates for the purpose, or through the FCC, to censor
the communications of any carrier subject to this chapter or
otherwise interfere with the right of free speech by means of
telecommunications; and

(2) such directions shall be treated as an order of the FCC for
purposes of appeal under section 402(b) of this title by any
person who is aggrieved or whose interests are adversely
affected by their issuance.

VI. CONCLUSION

Thirteen years ago, the Senate Committee on Homeland Security and
Governmental Affairs concluded that while 36HFILRQ JLYHV IKH 3UHVLGHQU
the authority to take over wire communications in the United States and, if
the President so chooses, shut a network down . . . it is not clear that the
3UHVLGHQW FRX0G RUGHU D 0HVVHU DFILRQ “¢7 This paper has presented a case to
the contrary, per factors intrinsic to the construction of subsection (a) and
emerging techno-legal concerns. It has also provided a means of remediation,
in the form of a specific statutory fix that should be implemented as rapidly
as possible. As an augment to existing scholarship on the potentially
pernicious applications of Section 706(c) and (d)=2and a reflection upon the
seeming inadequacy of existing legal frameworks to constrain excesses of
executive authority over wired and wireless modalities=2this paper thus

167. S.Rep. No. 111-368, at 10 (2010).



Issue 2 PREFERRED OR PRIORITIZED 155

stands as a further bulwark against presidential assumption of 3S0HQDU\
DXIKRULIA" RYHU national communications in exigent times.1¢8

168. Patrick A. Thronson, Toward Comprehensive Reform of Americafs Emergency Law
Regime, 46 U. MicH. J.L. REFORM 737, 754 n.124 (2013) (postulating that the Obama
Administration reached such a conclusion in deeming 6HFILRQ VXTILFLHQW 3R XQLODIHUDOON
VHL]H FRQIURO RI UDGLR DQG WHOHYLVLRQ VIDILRQV SKRQH VAVIHPV DQG WKH , QUHUQHI
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